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DECISION DENYING MAXIMUS, INC.’S MOTION FOR RECONSIDERATION  
 
 
I. INTRODUCTION 
 
On November 10, 2004, the FAA Office of Dispute Resolution for Acquisition 

(“ODRA”) issued Findings and Recommendations to the TSA Administrator in the above 

Protest of MAXIMUS, Inc. (“MAXIMUS”).  The ODRA recommended that the 

Administrator deny the Protest of a contract award to BearingPoint, Inc. 

(“BearingPoint”).  More specifically, the ODRA found that the organizational conflict of 

interest (“OCI”) alleged by MAXIMUS “is mitigatable and that TSA’s treatment of the 

OCI issue and its award to BearingPoint had a rational basis, were supported by 

substantial evidence and were neither arbitrary, capricious, nor an abuse of discretion.”  

See Findings and Recommendations at 27. 

 

On November 22, 2004, MAXIMUS filed a Motion for Reconsideration and Correction 

of the ODRA’s Decision (“Motion”).  The Motion seeks to correct alleged “inaccuracies 

in the Decision, for the record.”  See Motion at 2.   

 

In support of its Motion, MAXIMUS reasserts its previous position that: 

TSA’s alleged undocumented and unexplained retention of an IV&V 
contractor compels the conclusion that the IV&V contractor was 
conceived as an emergency attempt to cure the selection of BearingPoint 
with an inadequate OCI plan in place. 
 

See Motion at 1, quoting from Findings and Recommendations at 24.  The Motion goes 

on to identify and challenge two statements in the ODRA Findings and 



Recommendations, namely, “These assertions are not supported by the record,” and 

“Thus, the record does not support MAXIMUS’s allegation that the addition of the IV&V 

contractor was a last ditch attempt at OCI mitigation.” See Motion at 1, quoting from 

ODRA Findings and Recommendations at 24, 25. 

 

MAXIMUS contends that a procedural ruling limiting discovery “prevented” MAXIMUS 

from proving its contentions, citing to the ODRA’s denial of its request that TSA be 

required to supplement the record with “full particulars” surrounding the retention of the 

IV&V contractor.  See Motion at 1.  MAXIMUS requests that the ODRA reword its 

Findings and Recommendations to state either that:  (1) the record was insufficient to 

determine whether MAXIMUS’s assertions were valid; or (2) that the procedural ruling 

prevented MAXIMUS from proving its assertions.  See Motion at 1-2. 

 

The MAXIMUS Motion separately requests that the ODRA make a correction to Finding 

of Fact (“FF”) 22, which states, in pertinent part, “On August 3, 2004, i.e., prior to the 

award decision at issue here….”  Specifically, MAXIMUS requests that FF 22 be 

reworded to state:  “On August 3, 2004, i.e., prior to the August 10 award at issue here, 

but after the July 30 selection of BearingPoint as awardee ….”  See Motion at 2. 

 

II. DISCUSSION 

 

The standard employed by the ODRA where parties seek reconsideration has been 

addressed in several cases.  See Protest of Raytheon Technical Services Company, ODRA 

Docket No. 02-ODRA-00210, Findings and Recommendations on Motion for 

Reconsideration; Protest of Consecutive Weather, 99-ODRA-00112, Recommendation 

Regarding Reconsideration Request; Protest of Camber Corporation and Information 

Systems and Networks Corporation (Consolidated), 98-ODRA-00079 and 98-ODRA-

00080, Findings and Recommendations on Motion For Reconsideration.    

 

The ODRA, in considering a request for reconsideration, requires that the 
requesting party demonstrate:  (1) clear errors of fact or law in the 
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underlying decision; or (2) previously unavailable information that would 
warrant reversal or modification.   
 

Protest of Raytheon Technical Services Company, supra.  The ODRA also has 

stated that it: 

 
will not entertain such requests as a routine matter.  Nor will it consider 
requests demonstrating mere disagreement with a decision or restatement 
of a previous argument. 
 

Consecutive Weather, supra at 2.   

 

 A. The Discovery Issue 

 

Contrary to the MAXIMUS assertions, the ODRA found, based on the record, that TSA’s 

retention of an IV&V contractor was not a last-ditch emergency attempt to cure an 

inadequate OCI plan:   

 
Award of the IV&V contract was contemplated by TSA well before the 
award of the Phase III contract to BearingPoint.  FF 22.  The SIR also 
clearly contemplates that an IV&V Contractor will participate as a 
member of an Integrated Project Team.  FF 15.  

 

See ODRA Findings and Recommendations at 25.  More specifically, the record shows 

that the Phase III SIR, which was issued on May 12, 2004, see FF 12, expressly states:   

 
IPTs will be composed of the following groups, among others:  TSA 
Credentialing Program Office, TWIC Program Office, TSA IT Managed 
Services Contractor, the TSA Chief Technology Officer (i.e., TSA 
Technology Center, Operational Integration, and IV&V Contractor), 
Prototype Contractor, TSA Contracting Officer, and Contracting Officer’s 
Representative.  

 

FF 15 (emphasis added).  The record also shows that TSA issued the solicitation for 

IV&V services before formal award of the contract to BearingPoint.  FF 22.  These 

objective facts demonstrate that retention of an IV&V contractor was contemplated by 

TSA as early as May of 2004 and that TSA took specific actions to acquire IV&V 
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services in advance of the award to BearingPoint.  More significantly, the record also 

does not support the underlying contention of the Protest that BearingPoint had an 

unmitigatable OCI or that the OCI plan, as implemented with an IV&V Contractor, was 

inadequate. 

 

The ODRA finds no basis supporting the assertion that the ODRA’s procedural ruling on 

discovery prevented MAXIMUS from proving its case.  The ODRA notes that 

MAXIMUS was permitted to obtain, among other things, the IV&V Contract award 

document, and the statement of work demonstrating the scope of the responsibilities of 

the IV&V Contractor.  As explained in F.N. 6 of the ODRA’s Findings and 

Recommendations, 14 C.F.R. §17.37(f) authorizes the exchange of documents as part of 

limited, focused discovery.  Under the circumstances here, permitting a fishing 

expedition regarding the IV&V Contractor would have served no purpose.  Discovery of 

the “full particulars concerning the retention of the IV&V contractor” would not change 

the fact that retention of the IV&V contractor was not an “emergency attempt” to cure an 

alleged unmitigatable OCI plan.  Nor would the requested discovery have been probative 

of whether BearingPoint had an unmitigatable OCI.  

 

 B. The Award Date Issue  

 

Although Finding of Fact 22 is accurate as originally worded, in the interest of avoiding 

any misinterpretation, the ODRA has made a non-substantive change to the wording of 

the Finding.  FF 22 references an “award decision” which could be interpreted incorrectly 

as referring to the source selection decision, rather than the formal award of the contract.  

Accordingly, the ODRA is issuing the attached substitute page 17 which eliminates the 

word “decision” from the Finding.  
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III. CONCLUSION 

 
For the reasons set forth above, the ODRA concludes that MAXIMUS has failed to 

demonstrate clear errors of fact or law in the Findings and Recommendation.  The ODRA 

therefore denies the Motion.  

 
 
 

  -S-   
Anthony N. Palladino 
Director 
FAA Office of Dispute Resolution for Acquisition 
 
November 29, 2004 
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